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I.

Introduction and Summary of Conclusions
A.

Issue

Piracy has reemerged as a significant threat to maritime safety in recent years, prompting the need
for an international response.1 While many causes can be identified, “the absence of the legal
environment, characterized by both an insufficient legal framework and the lack of a response
mechanism to counter piratical activities” holds special significance.2 Governments have come
together to create global and regional treaties to address the problem of piracy-like crime,3 and
nongovernmental agencies have devoted a significant amount of their resources to finding a
solution.4 A challenge remains when it comes to forming a universally accepted definition of
piracy that allows for a coordinated, global response to this threat and prosecution of those
responsible. Often considered an act of war against all people and nations, “piracy” has been
viewed as a reprehensible offence since its inception. The public distaste for this particular offence
against mankind has allowed continual growth in the efforts to thwart it, yet its impact on

* The United States Coast Guard Submitted a number of questions to the War Crimes Lab at the Case Western
Reserve University School of Law. This paper attempts to resolve some of the disagreement over the definition of
piracy in modern legal terms. This particular paper is drafted in response to the prompt “Resolve the confusion
over the proper legal definition of piracy that is hindering potential international cooperation. The UN definition is
concerned with international waters while the shipping industry definition covers all waters. This lack of a
common definition slows down the creation of international agreements designed to combat piracy.” The prompt
focused on the UNCLOS definition as well as broader provision presented by the International Maritime Bureau,
however, in an effort to provide a broader picture of the worldwide ability to prosecute those who commit piracy,
or piracy-like crimes, this paper addresses a variety of other provisions which may provide alternate paths to
prosecution.
1

Sara Sjolin, Forget Somalia – This is the New Sea Piracy Hot Spot, Market Watch, (Oct 7, 2015 7:07 AM),
http://www.marketwatch.com/story/forget-somalia-this-the-new-sea-piracy-hot-spot-2015-10-07
2

Helmut Tuerk, The Resurgence Of Piracy: A Phenomenon Of Modern Times, 17 U. Miami Int’l & Comp. L. Rev. 7
(2009).
3

Zou Keyuan, New Developments in the International Law of Piracy, Chinese J Int’l L. 323, 330 (2009).

4

Prevention and Suppression of Piracy, Armed Robbery Against Ships and Illicit Maritime Activity in the Gulf of
Guini, International Maritime Organization, A 28/Res. 1069 (Nov. 29, 2013).

5

commerce and maritime safety continues today.5 In this paper I will analyze the currently accepted
definitions of piracy and their shortfalls, and suggest a view of piracy as a class of crimes rather
than a particular statutory crime. This paper will also analyze alternative paths to prosecution of
piracy-like crimes outside the traditional statutory language and briefly discuss the logistical
challenges impacting modern enforcement regimes.
B.

Summary of Conclusions
1.
UNCLOS Definition Currently Accepted; Statutory Definitions are
Problematic

While it has continually evolved over the years, a current generally accepted definition of piracy
does exist in the United Nations Convention on the Law of the Sea (UNCLOS).6 More importantly,
in cases of piracy-like crimes falling outside the scope of the UNCLOS definition, an alternative
path to prosecution often exists. Several multilateral treaties supplement customary international
laws and domestic laws, collectively providing more than sufficient grounds to detain, prosecute,
and incarcerate offenders against the peace and security of the world’s waterways. While each
legal regime has its own shortfalls, when taken together they leave few instances in which a crime
on the sea is truly beyond the reach of prosecution.

5

Michael J. Kelly, The Pre-History of Piracy as a Crime & its Definitional Odyssey, 46 Case Western Reserve J. Int’l L.
25 (2013).
6

United Nations Convention on the Law of the Sea,Dec. 10, 1982, 1833 U.N.T.S. 3.

6

The Hostage Taking Convention 7 , Terrorism Financing Convention 8 , and Convention for the
Suppression of Unlawful Acts (SUA) 9 provide statutory language which can be used in the
prosecution of many crimes which may or may not otherwise fall within the scope of the UNCLOS
piracy provision. While the name of the crime may differ from piracy, the offender’s attitude
toward the rule of law does not.
2.

Willingness of Nations is Largest Barrier

The largest barrier to prosecution of piracy-like acts is a lack of willingness of nations, rather than
insufficient statutory coverage. The high costs of court proceedings and detention lead many
nations to prefer a catch-and-release policy rather than prosecution.10 In some instances, developed
nations offer foreign aid to less-developed nations to encourage the development of piracy courts.11
However, the future of convicted pirates after detention also creates a concern for state leaders.
Once freed, pirates could remain in the prosecuting territory or seek amnesty, leaving a piracycourt host nation with an additional burden beyond detention and prosecution. For these reasons,
piracy-specific prosecutions remain problematic.

7

International Convention Against the Taking of Hostages, Dec. 17, 1979, Gen Assembly No. 21931, 1983 U.N.T.S.
206.
8

International Convention for the Suppression of the Financing of Terrorism, Dec. 9, 1999, U.N.G.A. Res. 54/109.

9

Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation (SUA), Mar. 10, 1988,
1678 U.N.T.S. 222
10

Christine Mungai, How East African Piracy Ended, and Lessons West Africa Can Learn to End Crime on its Waters,
Mail & Guardian Africa, (Feb. 22, 2015).
11

Id.
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3.

Universal Jurisdiction also Problematic

Piracy is generally considered a crime of universal jurisdiction.12 Under universal jurisdiction, “a
state is entitled or even required to bring proceedings in respect of certain serious crimes,
irrespective of the location of the crime, and irrespective of the nationality of the perpetrator or the
victim.”13 For centuries, universal jurisdiction was applied exclusively to crimes of piracy, and its
reach has been expanded only in recent times with the advent of international tribunals and
prosecutions for crimes against humanity, war crimes, and genocide.14
While the source of universal jurisdiction is debated in academia, global courts have not hesitated
to apply universal jurisdiction to suspected pirates. Generally considered to be a plague on
humanity, pirates have long been considered an “enemy of all mankind.” 15 This historical
animosity against pirates and the barbaric lifestyle they represent has led to continual attempts to
stop their operations by the developed world.
However, this universal jurisdiction only applies to the UNCLOS definition of piracy in modern
interpretation. 16 This forces prosecutors to apply other laws for piracy-like cases with the

12

Michael P. Scharf et al., Prosecuting Maritime Piracy, 54 (2015).

13

Comm. on Int’l Human Rights Law & Practice, Int’l L. Ass’n, Final Report on the Exercise of Universal
Jurisdiction in Respect of Gross Human Rights Offences, at 26–28 (2000) (citing Kenneth C. Randall, ‘Universal
Jurisdiction under International Law’, 66 Texas Law Review (1988) 785, 788.).
14

United States v. Layton, 509 F. Supp. 212, 223 (N.D. Cal. 1981) (“This type of jurisdiction had
its origins in the special problems and characteristics of piracy.” Discussing universal jurisdiction and its application
as a generally accepted form of jurisdiction).
15

Samuel Shnider, Universal Jurisdiction Over “Operation of a Pirate Ship”: The Legality of the Evolving Definition
in Regional Prosecutions, 38 N.C. J. Int’l L. & Com. Reg. 473, 484 (2013).
16

See Samuel Shnider, Universal Jurisdiction Over “Operation of a Pirate Ship”: The Legality of the Evolving
Definition in Regional Prosecutions, 38 N.C. J. Int’l L. & Com. Reg. 473, 484 (2013).
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additional burden of providing a jurisdictional nexus to the alleged crime. This can often result in
a lack of successful prosecution, or an unwillingness to attempt prosecution.
II.

Factual Background
A.

Contemporary Threat

Since mankind first took to the sea, piracy has been a scourge against humanity.17 This threat has
not subsided in modern times. Piracy “affects the freedom of shipping and the safety of shipping
lanes that carry about 90 percent of the world’s trade.”18 It’s significance is globally recognized.
Piracy-like crimes undermine the world’s economy by threatening free trade, safety at sea, and the
rule of law with over 245 actual or attempted cases of piracy reported in 2014 19 and 190 reported
incidents as of October 5, 2015.20 The revenues from piracy not only take a toll on global trade,
but also are believed to fund terrorist groups.21 Modern piracy, and its economic impact, coupled
with a renewed focus on combatting terrorism in the post September 11th world, make combatting
piracy a crucial goal for the United States and global community. An expansion of universal
jurisdiction is needed for piracy-like crimes to allow for increased prosecution under this
convention.

17

See Alfred P. Ruben, The Law of Piracy, 1-20, (U.S. Naval War College international law studies; v. 63).

18

Secretary-General's Remarks to Security Council Debate on Maritime Piracy as a Threat to International Peace
and Security, Nov 19, 2012. Available at http://www.un.org/sg/statements/index.asp?nid=6440
19

ICC Int’l Maritime Bureau, Piracy and Armed robbery Against Ships, 2014 Report, Available at
http://www.hellenicshippingnews.com/wp-content/uploads/2015/01/2014-Annual-IMB-Piracy-ReportABRIDGED.pdf
20

ICC, Piracy & Armed Robbery News & Figures, Available at www.icc-ccs.org/piracy-reportingcentre/piracynewsafigures, accessed October 25, 2015.
21

Global Maritime Piracy: Fueling Terrorism, Harming Trade: Hearing Before the Subcomm. On Terorism.
Nonproliferation, and Trade, 112th Cong. (2011).
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B.

Internationally Recognized Definitions and Actors
1.

United Nations Convention on the Law of the Sea

The UNCLOS22 is widely considered the prevailing law governing the high seas on a number of
matters, including piracy.23 While the United States has not joined this convention as a signatory24,
courts have accepted its terms as customary international law.25 UNCLOS defines piracy as:
(a) any illegal acts of violence or detention, or any act of depredation, committed
for private ends by the crew or the passengers of a private ship or a private
aircraft, and directed:
(i) on the high seas, against another ship or aircraft, or against persons or
property on board such ship or aircraft;
(ii) against a ship, aircraft, persons or property in a place outside the
jurisdiction of any State;
(b) any act of voluntary participation in the operation of a ship or of an aircraft
with knowledge of facts making it a pirate ship or aircraft;
(c) any act of inciting or of intentionally facilitating an act described in
subparagraph (a) or (b).26

This definition of piracy is the standard recognized in multilateral treaties such as the Regional
Cooperation Agreement on Combating Piracy and Armed Robbery Against Ships in Asia
(ReCAAP)27 and by commerce groups such as the International Maritime Bureau. 28 While such

22

United Nations Convention on the Law of the Sea (UNCLOS), Dec. 10, 1982, 1833 U.N.T.S. 3.

23

Samuel Shnider, Universal Jurisdiction Over “Operation of a Pirate Ship”: The Legality of the Evolving Definition
in Regional Prosecutions, 38 N.C. J. Int’l L. & Com. Reg. 473, 496-499 (2013) (discussing the implementation and
acceptance of UNCLOS).
24

UNCLOS Ratification and Accessions Table, Available at
http://www.un.org/Depts/los/reference_files/status2010.pdf.
25

Michael P. Scharf et al., Prosecuting Maritime Piracy, 17 (2015).

26

UNCLOS art. 101.
Regional Cooperation Agreement on Combating Piracy and Armed Robbery Against Ships in Asia (ReCAAP) (Nov.
11 2004).
27

28

See www.icc-ccs.org/icc/imb
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uniformity allows for a baseline definition of piracy around the globe, this statutory definition has
many faults which will be addressed later in this paper.29
2.

Armed Robbery Against Ships

The International Maritime Organization (IMO) has recently supplemented the definition of
piracy offered in the UNCLOS by defining “Armed robbery against ships” as:
1. any illegal act of violence or detention or any act of depredation, or threat
thereof, other than an act of piracy, committed for private ends and directed
against a ship or against persons or property on board such a ship, within a State’s
internal waters, archipelagic waters and territorial sea; .
2. any act of inciting or of intentionally facilitating an act described above.30
This expanded scope allows for the organization to monitor and investigate a broader set
of crimes at sea than defined under UNCLOS, yet still limiting the IMO’s investigations to
robbery and piracy. 31 While this provides an important resource to the seafaring
community, this commerce organization does not in itself affect the legal status of any
attack. This does, however, represent the shipping industry’s continued concern with
piracy-like crimes outside the UNCLOS definition.
3.
Convention for the Suppression of Unlawful Acts Against the Safety of
Maritime Navigation
The Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation
(SUA) is a multilateral treaty encompassing additional areas not covered by UNCLOS, most

29

Michael Bahar, Attaining Optimal Deterrence at Sea A Legal and Strategic Theory for Naval Anti-Piracy
Operations, 40 Vanderbilt J. of Transnat’l L. 16-40 (2007).
30

International Maritime Organization, Resolution A.1069(28), Adopted Nov. 29, 2013.

31

Id.
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importantly the territorial waters of nations.32 However, “[t]he SUA does not reflect customary
international law in the way that the UNCLOS does; therefore, a state must be a party to the
convention to avail itself of its substantive provisions, and it should incorporate these provisions
into its own domestic law and criminal code.” 33 This is a result of the limited acceptance by
nations, narrowing its application to the waters of nations who have ratified the convention.
Article 3 of the SUA Convention states:
1. Any person commits an offence if that person unlawfully and intentionally:
a. seizes or exercises control over a ship by force or threat thereof or any other
form of intimidation; or
b. performs an act of violence against a person on board a ship if that act is
likely to endanger the safe navigation of that ship; or
c. destroys a ship or causes damage to a ship or to its cargo which is likely to
endanger the safe navigation of that ship; or
d. places or causes to be placed on a ship, by any means whatsoever, a device or
substance which is likely to destroy that ship, or cause damage to that ship or its
cargo which endangers or is likely to endanger the safe navigation of that ship;
or
e. destroys or seriously damages maritime navigational facilities or seriously
interferes with their operation, if any such act is likely to endanger the safe
navigation of a ship; or
f. communicates information which he knows to be false, thereby endangering
the safe navigation of a ship; or
g. injures or kills any person, in connection with the commission or the
attempted commission of any of the offences set forth in subparagraphs (a) to
(f).
2. Any person also commits an offence if that person:
a. attempts to commit any of the offences set forth in paragraph 1; or
b. abets the commission of any of the offences set forth in paragraph 1
perpetrated by any person or is otherwise an accomplice of a person who
commits such an offence; or
c. threatens, with or without a condition, as is provided for under national law,
aimed at compelling a physical or juridical person to do or refrain from doing
any act, to commit any of the offences set forth in paragraph 1, subparagraphs

32

Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation (SUA Convention),
Mar. 10, 1988, Available at http://www.un.org/en/sc/ctc/docs/conventions/Conv8.pdf.
33

Michael P. Scharf et al, Prosecuting Maritime Piracy, 25 (2015).
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(b), (c) and (e), if that threat is likely to endanger the safe navigation of the ship
in question.34
4.

Regional Enforcement Treaties

Several regional agreements have emerged in response to the renewed threat of piracy as
governments collaborate to prevent continued losses to pirate attacks. Southeast Asia has seen the
formation of the ReCAAP which enforces violations of both the UNCLOS definition of piracy as
well as the IMO definition of armed robbery against a ship.35 ReCAAP contains several important
functional provisions including extradition, information sharing, enforcement protocols, and a
definition of crimes to be enforced by the multilateral treaty, covering both piracy and robbery.36
Organized by the business community, with ReCAAP as a model, the Djibouti Code of Conduct
was designed for Central and East African nations.37 However the effectiveness of this program is
greatly limited by members lack of economic resources to combat piracy by policing their region.38
As a result, economically advanced nations have filled the void by deploying an armada of naval

34

SUA Convention, Art. 3, Mar. 10, 1988, 1678 U.N.T.S. 222.

35

Regional Cooperation Agreement on Combating Piracy and Armed Robbery against Ships in Asia (ReCAAP) (Nov.
11 2004).
36

Ahmad Amri, Combating maritime piracy in Southeast Asia from international and regional legal perspectives:
Challenges and Prospects, (Paper presented at the Southeast Asia Rising! Proceedings of the 5th International
Conference on Southeast Asia, Kuala Lumpur, Indonesia, 11-13 Dec 2013). Available at:
http://ro.uow.edu.au/lhapapers/1057/
37

Code of Conduct Concerning the Repression of Piracy, Armed Robbery against ships, and Illicit Maritime Activity
in West and Central Africa (Djibouti Code of Conduct), International Maritime Organization, C 102/14 (April 3
2009).
38
W. Michael Reisman and Bradley T. Tennis, Combating Piracy in East Africa, 35 Yale J. Int’l L. Online 14, 20.
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forces to the region.39 These navies represent the collective effort of over 25 nations, including the
United States, working both in task forces and independently.40
5.

American Domestic Law

The U.S. Code criminalizes piracy as follows: “Whoever, on the high seas, commits the crime of
piracy as defined by the law of nations, and is afterwards brought into or found in the United States,
shall be imprisoned for life.”41 The authority for this law comes from Article 1 of the Constitution
reading “Congress shall have power to … define and punish Piracies and Felonies committed on
the high seas, and offences against the law of nations.”42
6.

Other International Laws

Other widely accepted international conventions allow for additional routes to prosecution for
certain offenses often associated with, or similar to, piracy. 43 Two such treaties are the
International Convention against the Taking of Hostages (Hostage Taking Convention),44 and the

39

Tullio Treves, Piracy, Law of the Sea, and Use of Force: Developments off the Coast of Somalia, 20 EU J. Int’l L.,
No. 2, 412-414 (2009).
40

Christine Mungai, How East African Piracy Ended, and Lessons West Africa Can Learn to End Crime on its Waters,
Mail & Guardian Africa, (Feb. 22, 2015) (Listing the contributing nations as “Three main coalitions of naval forces
have been fighting piracy in the Indian Ocean. There’s the EU’s NAVFOR Operation Atalanta, comprising navies
from Spain, Germany, Belgium, France, Netherlands, Norway, Portugal, Sweden, Italy and Estonia. NATO’s
Operation Ocean Shield brings together Italy, Turkey, Denmark, Netherlands, Norway, Ukraine and USA; and the
Combined Task Force 151, comprises Australia, Japan, Pakistan, South Korea, Turkey, UK and USA. There are also
the “independents”, navies working to deter piracy but are not part of any official coalition – China, India, Iran,
Japan, Malaysia and Russia.”).
41

18 U.S.C. Sec. 1651 (2006).

42

U.S. Const. art. A, § 8, cl. 10.

43

Michael P. Scharf et al, Prosecuting Maritime Piracy, 34 (2015).

44

International Convention Against the Taking of Hostages, Dec. 17, 1979, Gen Assembly No. 21931, 1983 U.N.T.S.
206.
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Convention for the Suppression of the Financing of Terrorism (Terrorism Financing
Convention).45
The Hostage Taking Convention criminalizes actual or attempted hostage taking. 46 This
convention also requires a nation to take jurisdiction over a hostage taking occurring in their
territorial waters or on board a ship bearing their flag, when the attackers or victims are their
nationals.47 Similarly, the Terrorism Financing Convention criminalizes the collection of funds
with an intention that they will be used to carry out a variety of criminalized actions.48 These
actions include the financing of piracy under the SUA, violations of the Hostage Taking
Convention, and accomplice liability.49
C.

Private Actors

Numerous international actors participate in the efforts to curtail maritime piracy including both
nongovernmental agencies as well as private corporations. Three main roles emerge for these
agencies: information gathering, advocacy, and enforcement.
The International Maritime Bureau (IMB), a division of the International Chamber of Commerce,50
and the International Maritime Organization (IMO)51 serve as centralized agencies for reporting,

45

International Convention for the Suppression of the Financing of Terrorism, Dec. 9, 1999, U.N.G.A. Res. 54/109.

46

Michael P. Scharf et al, Prosecuting Maritime Piracy, 34 (2015).

47

International Convention against the Taking of Hostages art. 5, Dec. 17, 1979, Gen Assembly No. 21931, 1983
U.N.T.S. 206).
48

Michael P. Scharf et al, Prosecuting Maritime Piracy, 35 (2015).

49

Id.
See www.icc-ccs.org/icc/imb

50

51

See www.imo.org
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statistics, and information gathering on global trends in piracy. The IMB created a “single point of
contact for shipmasters anywhere in the world whose vessels have been attacked or robbed by
pirates” when it created the Piracy Reporting Centre (PRC). 52 Meanwhile the IMO has been
engaged in advocacy efforts across the globe including presenting seminars and fostering regional
agreements such as the Djibouti Code of Conduct in 2009.53
While these agencies work to stem piracy through information and advocacy, other groups serve
as negotiators and guards. Modern piracy often involves ransom for hostages or cargo, prompting
the need for translators and negotiators, a lucrative enterprise for those involved.54 Meanwhile,
private security contractors embed themselves on merchant ships in efforts to deter or outgun
would-be pirates.55 These security guards provide a valuable tool for the merchants, but come at a
cost. Between 2008 and 2012 at least eight fishermen from India and Yemen were killed by armed
guards assigned to cargo vessels in cases of mistaken identity.56
D.

Universal Jurisdiction – The Pirate as an Enemy of All Mankind

While the source of universal jurisdiction is subject to debate, its application has been widely
recognized as customary international law.57 Legal scholars have long suggested that the high seas
are not “subject to the exclusive possession or empire of any nation” and that “all who navigate
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them are subject to a common law of nations.” 58 Twiss, an early scholar in international law,
describes pirates as having “no national character,” and “being reputed out of the protection of all
laws and privileges whatever.” 59 While pirates today are not considered to have lost their
citizenship or the protection of law, the international norm of a right of all nations to peacefully
use the sea remains intact.
Many scholars and judiciaries identify piracy “as an offence against the universal law of society,
a pirate being deemed an enemy of the human race.”60 This status as hostis humani generis, or
“enemies of all humankind,” has been often referenced as the foundation for universal
jurisdiction.61
III.

UNCLOS Shortfalls; Supplemental Capability of Other Law
A.

UNCLOS

The UNCLOS definition leaves many statutory problems unaddressed in its language. This creates
several loopholes in the definitional scope of piracy, limiting enforcement in certain circumstances
which would warrant action to the average observer. 62 These challenges come primarily from
nuances in the elements of the crime as defined by the UNCLOS.63 The critical elements in the
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UNCLOS statute which expose weakness in the definition are the requirements of “high seas,”
“private ends” and the two ship requirement.
1.

High Seas

The UNCLOS definition of piracy requires the crime to occur “on the high seas” or “outside the
jurisdiction of any state.”64 This excludes crimes in the territorial waters of nations, where many
instances of piracy occur. With territorial waters extending twelve miles off the coast of nations,
much of the world’s seas are left unprotected as a result of this limit.
The UN created a work-around on this element when increased piracy attacks began originating
from the Somalian coast.65 In this case, the Security Council authorized a short term use of “all
necessary means” to combat piracy in Somalian waters.66 While this provided a temporary solution
to the high seas requirement, its application on a global scale seems impossible given the political
norms and strong belief in state sovereignty.
This definition also allows for jurisdiction “outside the jurisdiction of any state.”67 This legacy of
ancient times when land still existed that had not yet been conquered, today’s political landscape
leaves virtually all land accounted for as territory of a state.
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2.

Private Ends, Private Ship

The UNCLOS provision also requires the piracy be committed for “private ends” and by a “private
ship.” 68 This not only prevents a warship or state vessel from being charged for violating
UNCLOS, it also leaves politically motivated attacks outside the realm of the provision. 69 This
was the focal point in a recent Ninth Circuit case between Japanese whalers and the Sea Shepherd
Conservation Society, a group of environmental activists.70 While the focal point of this case was
on the American interpretation of the UNCLOS and its application, the question remains open on
an international scale as to the application of UNCLOS for politically motivated acts.71
The UNCLOS definition also requires that the acts be executed from a “private ship.” As a result,
warships or any ships affiliated with a state or an official entity are excluded.72 This does not pose
a significant challenge to the legal application of UNCLOS as other avenues exist to remedy
unlawful taking by a sovereign.73
3.

The Two Ship Requirement

The UNCLOS definition also requires piracy to be committed from a “private ship” against
another.74 Further examining the language requires that the attacking ship must also be “on the
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high seas,” requiring that both the aggressor and the victim ship be in international waters at the
time of the attack.75 As a result of the two ship requirement, a pirate attack cannot be launched
from “land, a dock, or even the water” under the UNCLOS definition.76
The two ship requirement also prevents the application of the UNCLOS definition of piracy to
cases of mutiny or attacks by passengers already onboard the vessel. This weakness was made
clear when members of the Palestine Liberation Organization acted as tourists and boarded the
Achilli Lauro, only to forcefully take control of the ship and hold its passengers hostage once at
sea.77 This inability to prosecute “ship-less” people as pirates places a limit on the application of
the UNCLOS definition.78
The two-ship requirement also “prevents the applicability of the UNCLOS piracy regime to
individuals who commit crimes such as firing a weapon at a ship, planting a bomb or toxin on a
ship, or holding crew hostage if they did not commit the crime from a private ship that is on the
high seas.”79 For example, a vessel that is in the territorial waters of a nation firing on another ship
which is on the high seas would not be covered under this definition. This would have barred
prosecution for piracy in the 1985 bombing of the Greenpeace ship Rainbow Warrior by French
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Agents. In that case, the agents were tried for other crimes in New Zealand courts, but not for
piracy.80
4.

Attempted Piracy

The UNCLOS provision includes “voluntary participation in” as well as the “act of inciting or of
intentionally facilitating” an act of piracy in the definition.81 However, the UNCLOS definition
does not provide for the prosecution of attempted or threatened piracy. Therefore, “[t]he actual act
of piracy must occur for there to be a prosecution under the UNCLOS” statutory definition.82
B.

SUA
1.

Not Customary International Law

The SUA Convention criminalizes many maritime acts that pirates or terrorists would commit at
sea.83 The coverage of this convention extends to seizure of a ship, violence onboard a ship, and
threatening the safety of maritime navigation. This response to the weaknesses of UNCLOS
applies to a much broader set of crimes than the UNCLOS definition.84 This convention has not
been recognized as having the same level of strength as UNCLOS. As a result, the SUA “does not
reflect customary international law in the way that the UNCLOS does,” limiting its application.85

80

See Nick Perry, French Agent Apologizes for Bombing Greenpeace Boat in 1985, AP (Sep. 7, 2015). See Also
Greenpeace, The Bombing of the Rainbow Warrior.
81

UNCLOS art 101.

82

Michael P. Scharf et al, Prosecuting Maritime Piracy, 23 (2015).

83

SUA Convention, Mar. 10, 1088, 1678 U.N.T.S. 222.

84

Michael P. Scharf et al, Prosecuting Maritime Piracy, 27 (2015).

85

Id. at 25.

21

The text of the SUA does not include a universal jurisdiction component nor has it been expanded
to have such jurisdiction under customary international law. Because of this limited jurisdiction,
the crime must occur in the territorial water of a state or provide other grounds for the exertion of
jurisdiction over the matter. This excludes crimes occurring on the high seas, or in the territorial
waters of a non-party state to the Convention.86
2.

Strengths over UNCLOS

The SUA Convention does greatly expand on the scope of the UNCLOS provision. The private
ends and two ship requirements are eliminated allowing for prosecutions for politically motivated
acts as well as crimes not necessarily occurring from another ship. The ability to prosecute crimes
in territorial waters of party states is quite possibly its greatest strength over the UNCLOS rule.
This expanded coverage would have allowed a path to prosecution for the terrorist group which
hijacked the Achilli Lauro after boarding as passengers while UNCLOS would not.87 Additionally,
the SUA Convention covers threatened or attempted piracy, as long as national legislation defines
“threat” while the UNCLOS language does not.88
C.

Domestic Law
1.

Robbery at Sea Requirement

American courts have struggled with the requirement for a “robbery at sea” requirement in defining
piracy under the laws of nations.89 After an attack on the USS Ashland, a district court found that
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piracy could not exist unless there was such a “robbery at sea.”90 In this instance, a group of alleged
Somali pirates fired upon on a United States Navy ship, which quickly returned fire.91 One attacker
was killed in the engagement and the others were taken as prisoners.92 In US v Said, and citing US
v Smith, the Court for the Eastern District of Virginia dismissed the piracy charge against the
attackers, holding that piracy requires an act of robbery at sea, which this incident did not.93 This
is not a new interpretation. In 1820, the Supreme Court had “no hesitation in declaring, that piracy,
by the law of nations, is robbery upon the sea.”94
2.

Consistency Challenge

The use of domestic laws of various nations also leads to a problem of consistency among trials.
With sporadic prosecutions under an array of national laws, deterrence outcomes of the criminal
code are nearly nonexistent. And the fairness of prosecutions for substantially the same crime
resulting in radically different outcomes is anything but just. For example, Chinese courts have
developed a harsh regime including the death penalty and long prison sentences while Indonesian
courts offer relatively short prison terms.95 China has developed the most aggressive sentencing
structure, sentencing pirates to sentences form 7 years, to death, in several separate hijackings. 96
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This harsh punishment had a displacement on piracy, and forced pirates to choose other ports for
their stolen cargo and ships.97
IV.

The Logistical Problem

Another challenge impacting prosecution of pirates falls not on the definition of piracy, but rather
the willingness of nations to prosecute these crimes, and the effectiveness of such trials. Issues
facing these trials include willingness to prosecute, evidential issues, the future residency of
convicted pirates, and due process.98 This has led to a complex, and ever evolving network of
transfer agreements and prosecutions across the globe.
The transfer of suspected pirates alone is a significant hurdle in prosecution efforts. While some
nations have been willing to receive suspects and provide detention facilities, the process is often
overly complex. The requirements for process of transfer vary greatly by nation and can range
from an informal handover to a full legal proceeding.99 For example, NATO ships combatting
piracy remain under their original nation’s control, meaning each ship in a fleet could have
different processes for transfer and prosecution.100
Due process and human rights concerns also become increasingly burdensome as more nations are
involved in the process with any one prisoner. The European Convention on Human Rights101,
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International Covenant on Civil and Political Rights102, and Geneva Conventions103 all provide
certain protections to prisoners which must be carefully followed by multinational efforts. The
exact meaning of a suspected pirate’s right to a speedy trial is also the subject of academic debate,
but is a right which must be afforded to suspected pirates and other prisoners.104
V.

Opportunities for Improvement

Much has been written on the proper legal definition of “piracy” in the global community, and
while a generally accepted definition exists in the UNCLOS, arrest and prosecution for piracy-like
crimes is far from universal or consistent. It is argued “[t]he single most controversial aspect of
customary international law on piracy is the definition of the term.” 105 But perhaps too much
attention is dedicated to this particular term. Rather than focusing this definition, prosecution and
incarceration could be achieved by the expansion of international laws regulating crimes which
look and feel much like a contemporary view of piracy.
Under this method, prosecutions for violations of the Hostage Taking Convention or the Terrorism
Financing Convention could provide a path to prosecution for piracy-like crimes. Allowing the
prosecution under a different will still achieve deterrence, punishment, and societal protection
goals of prosecution. Rather than continue the academic pontification on the definition of this
single word, so embedded in historical legal contexts, the global legal community should move
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towards a broader set of standards defining what acceptable behavior between nationals of any
state is.106
This variety of statutory definitions crimes, viewed generally viewed as piracy, could be divided
into simpler, global legal norms. While hostage taking, armed robbery at sea, and terrorism
financing are already partially defined in international treaty law, the room for improvement is
seemingly limitless. Globally defined crimes of theft, murder, assault could encapsulate much of
the actions concerning the international community involving the safety of maritime navigation.
This would eliminate the need for a universal definition of a complex crime while allowing nations
to apply the rule of law to both the high seas as well as territorial waters.
A more radical solution rests in the United Nations. Just as the UN authorized an international
force to combat piracy within the territorial waters of Somalia, this approach could be expanded
on a global scale. 107 While the political norms would require a delicate balancing to satisfy
geopolitical norms, there is hope in a global solution. Embedding well trained troops on merchant
ships would also provide a strong deterrence against pirate attacks, but they must exercise the
highest level of discipline in order to continue as a politically viable option.
The solution to the global scourge of piracy requires the corporation of seafaring nations and a
willingness to invest the military, judicial, and political resources to create a lasting solution.
Piecemeal enforcement and occasional surges in naval forces will displace the threat of piracy, but
will not create a permanent solution.
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